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(2) Neil Walker, ‘Late Sovereignty in the European Union’ in Neil Walker (ed),
Sovereignty in Transition (Hart 2003) 12-15.

(3) Benedict Kingsbury, ‘The Concept of Compliance as a Function of Competing
Conceptions of International Law’ (1998) 19 Mich J Int’l L 345, 371.
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(1) Ralf Michaels, ‘Globalisation and Law: Law Beyond the State’ in Reza Banakar and
Max Travers (eds), Law and Social Theory (Hart 2013) 287.

(2) Aristotle, Nicomachean Ethics (trans Terence Irwin, Hackett 1999) Book V.
https://hackettpublishing.com/nicomachean-ethics

(3) Immanuel Kant, The Metaphysics of Morals (Cambridge University Press 1996) 231-
235.https://www.cambridge.org/core/books/metaphysics-of-morals

(4) Jeremy Waldron, Dignity, Rank, and Rights (Oxford University Press 2012) 13-18.
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(1) Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460 (HL), op.Cit
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P Beaumont and E Grant, Forum Non Conveniens: History, Global Practice, and Future

under the Hague Convention on Choice of Court Agreements (Oxford University Press,
2007)

kil glady) gl ) edlvialy (b€l (gilal) 8 Tl slas e g DU,
A Nuyts, L'exception de forum non conveniens — Etude de droit international privé
compare (Bruylant/LGDJ, Bruxelles, 2004) p 294.
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(1) Federation Internationale des Droits de I'Homme (FIDH), Corporate Accountability for
Human Rights Abuses: A Guide for Victims and NGOs on Recourse Mechanisms, The
Doctrine of Forum Non Conveniens, https://corporateaccountability.fidh.org. il s & slas
dedll dxdll; O De Schutter, 'The Accountability of Multinationals for Human Rights
Violations in European Law' in Ph Alston (ed), Labour Rights as Human Rights (Oxford
University Press, 2005).
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Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters,
op.cit.
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Videoconferencing in Judicial Proceedings (2021), p.31 .
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(2) Council of Europe, Convention on Cybercrime (Budapest Convention) (2001) arts 34 .

43




.....

TAT Aol ALK GalaidY) £ L B dasDal) dasaal) 4 BRI Al Al 1 gY) Juadl)

Al Babadl Gn Ol amien sl Jeatll 13 of U ey Alaal) o lgadgay
a8 Auil) ) ek e Yha (Sliad allai US (e Jaag 4 ool painall Ao LY
Dgie Jilall Za )3 Y callad) dlen 8 4tlgiune
b caady il ) O dass daddy (ggen (A lall (i Al AaSsall o a5 B Laag
1 e dbie OS5 debati Al AaSaall W o Anlll bl Glais jlalas (ol i) eliadl)
Balace Y 8l Balis Bpaaleal) saluall asghe (oS Lgild gVl Lk lalxial o)licly ¢liadl
st Ay alaia¥l e A3l o aa ol gslcall 8 &l 138 Bl g (oISa
Oo daagleSill chslal) a2 Aol Allaadl A Baley o maal b ccaad Lol
S bl Bl & elihal) cSY Aty s ge g leadl Glads ) Ay SSIY) aSlall
el & pn oS S el GlY) Caads g deaall e oalsl AAS (sl
Juay) e 35l g law 220 of dgdagll AaSaall (Kay aslls Lila ol deSas ) ALY
Olely e jn (SAY) bl ae daig W) A Jol oy Laadyl) ClaldY) Al Gy Sl
o Baeaiall Lol Aagall O Aaedll pae e g pans 50l okl 138 Gguee
Gl (el 8 oS Al ST ALl a3l e LiasliSal) (s ol LS e ol Al
Cladly palgall o aliaiaVly bl el das sana cbast jeels ) bl 13a
BV sl o iloslaad) Jalis b Ligall Zyuallys 3pad
Y Gy ) Gaill G deedall Akl liee ST agh skl dale 8y 5 (653 Lid (e
o Blially )l dlall Al glaca Liad dady by il didee Jygods o iy
afladl) dashaiall e i e IS e b Cad (b))l eanl) 8 daeDlalld dpa geadl)
i) B palainal) e Ml maay 135Sy Lllady olel Al Alaall 5y e 58 <Y
GV oaldls 4 Alall jualieg Jeaia 58 Lo anay Lo i€l 5oLl Slciia 13 40ad )
e i athle ge A5 Y Al ALY e debadll e 58 ST () AaSan g

(1) Council of Europe , Convention on Cybercrime, op.cit .
(2) European Commission for the Efficiency of Justice (CEPEJ), Guidelines on
Videoconferencing in Judicial Proceedings (2021) paras 44 .

44




.....

TAT Aol ALK GalaidY) £ L B dasDal) dasaal) 4 BRI Al Al 1 gY) Juadl)

O sl o2 elis Algil) & jeand) dhalh pe pmeiy hidag (3haia (38 dbloadll il
Laedlall duylas g ddladlly el e 5ol &y ddlaall 3 Ll ge daad aan ol Allaal)
s Cua cglladl JKEIL gaam Al Lallad) Alaall Alagy Conveal i)l sla@y)

gl awii G Y A jeally lgaY)

LA
Laedlal) LaSaal) paa% A Aalaal) Alsad) julaa

dagle diaSae i€ 1) e SEy o & Y L guSaglady) QUi b alall o maalsl) (e
dasdhall 856 gl o 2o dima yulea @llin of Gli Yy dacdle 2 o o (geall il
0 g LS gyl i ogb o e ¢ (pealall Aoy ddale a3 Jla) daday uladl o3a
Lo Uiy saay Al juleal) 028 pal Gabaial (e Laia Y @lly (Sl 8aase julee b §)5ane

oYL i s dedle e ol deedle deSadl) cilS 1Y) Lo
alie o dejliall 4] cundy () paldll il 1306 2 paldl) Algy g Jaliiy) Aags ¢ Yl
Al ols) e dsage Sl la OIS Wiy Ualiy) Lgy Jasifig «gal dlga 8 5w dejliall s2a
Lgie gl i Yy ¢ (9a) Algal A5k dawin Dleny Cpng) o Aeilia) o3 (1S 4 (sl
A3 O AT Alsy (8 o2y dalyl o5 e Y] Gl o) sl el ) psball oumlall dlgy
alabises Fpad 8 layslll Gaae 58 ¢ imall @3 By AaeDle FSY) AeSaall (aleaial) e
o ASadl Gl daedla ST (g)A] Akas 2535 (e XU 2ie 43 corp Spiliada maritim
(hlaY) Gl Loyl 13 palicg daSaall el gl Lalgyl sae Jlaey) iy b
Dot oo pial agns Ol<e ol 5080 Lals) Jaa o dcatt )l agllact 4 5 (531 Il
il oa aldll Karg 18 guua Ay gd Juailly Loail) B (3aiatl) Aul) (s : Lilh
Lag yrall dpadll & SLEY) Jilas e @) e anay OIS 1Y (goeall (8 Jadll D 2
Apay 43S Clatiaay by o oY) )l (S Lt AN ) el 4y Y

4 pells caldll aEiag LQJ&TM}JL;L:\A;O:\A:\M\ 3¢l e S 2 jgcan ol (A

45




.....

TAT Aol ALK GalaidY) £ L B dasDal) dasaal) 4 BRI Al Al 1 gY) Juadl)

ehal OS] a5l 58 Adle e gumall 13 Gl o o daldl jgumalls agalily i
iy Lo BS Gl 13S0 (e al) & Jeadll lgungion £ 533 Jlaeh HLdl) o DU dules
& 21993 Lle Clyslll G 53 (Y Ty Slela) (o lad deadll Locadll 3 il
g Aladll pls oy ehilad) 4 5<m clay) diles oY Ll () ¢ Battani Al ..
@ el (b Juaill yualiy ¢ A b 8ol e OheY) O Axiin Ly cdaplaty) Al
Ly (Pggeall s 3 Jeadl) LaeDlall aSlaall 2a3 LjdaiY) aSlaall (8 ¢ yma 6 Loyl Jla
b il dapdle aSaal) il lall gy b lgalel ol clay) iy <S5 13 Jsdl oS
g low LY Qb (goeal) il oS cdagdle ye il (Al Ay b ciSr 1y W gl
(gyal A & ASHd Dt ply e g OkY] S Al dlga & pgren Gty L] 25gd
el i e el i Jsa¥lsde IS b gl Ay b 40K ASH Jigdl eany
sl il dagda e aiSaa oY

o deatll 4ieedle B30 s die i) e ang gl bl pllas Gu Ol <G
o B el Y eaal dalias of 4l i Le 138 QLY wllan o Ojlse o g3
cciladly Csl) B pled 5 g e s Lo gl e dile eadl Gab o oSe L
el Bl 09 e AT Agy (Slas sl digis o Jyanll Al (S el o
Dol 8 dadll Dy 4l i of aldl) o ang aile

Aaga e 5aas Al Llead) 550 il LUGE 23 025 LilSaly aSal) Adeld jhaa la))

el digat Ao Sleadll alaill 5538 (gaa seday (N b)) JLadll (2 clgullads dllaal)

Al s e Bk (e o gdliad (Has Ji Ao 198l Gl o Lis gl 3 deaill w8, Jaaw (1)
Laall Jiy el asi (b pab agale e dd) (g agin ke Lgas Blal @ia o gsead) 23) 3) Battani
(ool GLEY) 138 3gag 19 S agdle el o) I Sluall 8 ciluss of i (90 §pamls slise ) Byl
cakatY) sladll alal (gseall ad)y a3 gl Hsdat aag dayil) 138 e (pauias ol dpadlall agalalill o) g el
S e Gl 35ay (A e Wiesde pany o) dpladl) AeSadll Galaial aaey lgads agile eadl of )
Ualsy) V) daSadll 58 (greaall slimaill ol Ihala LS jme 8 daSae ) clejlid) Jlad of Lo e
gl Ll dacdle ASY) gg8 by gilEsl) Cus e gl

The Al Battani [1993] 2 Lloyd’s Rep 219 (HL).
32 Gae @la aan ¢ a9l a2 (2)
o Ly 32 e ¢ @l jlas @})\45(3)
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(1) TR Hansen, op.Cit.
(2) AV Dicey, op.Cit, p. 12-036-12-045 .
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(1) European Convention on Human Rights (as amended), art 6 (Right to a fair trial) and
art 13 (Right to an effective remedy).
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Lubbe v Cape plc [2000] op.Cit.
(2) European Convention on Human Rights (as amended), op.cit .
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(1)N Araujo, 'Spiliada Maritime Corporation v Cansulex Ltd' (1987) 29 Malaya Law
Review 104, 104-106.

(2) HCCH, 'Forum Non Conveniens in the Enforcement Context' (Permanent Bureau,
February 2014) 3-4.
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Justice Felix Frankfurter, cited in: The Many State Doctrines of Forum Non Conveniens,
Duke Law Journal, Vol. 72, Duke University School of Law 2023, p. 52 and Ronald A.
Brand & Scott R. Jablonski, Forum Non Conveniens: History, Global Practice, and Future

under the Hague Convention on Choice of Court Agreements, Oxford University Press,
Oxford, 2007, p. 1.

(1) Spiliada Maritime Corp v Cansulex Ltd [1987] op.Cit,474-476.
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Emmet C. Fairfield, Tips for Building and Litigating a Forum Non Conveniens Motion,
DuPage County Bar Association Brief, Vol. 36, Illinois, 2024, p. 1 (citing Gulf Oil Corp.
v. Gilbert, 330 U.S. 501, 1947) and A Primer on Forum Non Conveniens, Transnational
Litigation Blog, citing Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947), p. 508.
(1) Piper Aircraft Co v Reyno 454 US 235 (1981) 255-261
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(1) TR Hansen, op.Cit.

(2) Anthony Gray, "Forum Non Conveniens in Australia: A Comparative Analysis" (2009)
38 Common Law World Review 207, at 216.

(3) Antares Shipping Corp v. The Ship Capricorn et al, [1977] 2 SCR 422.

(4) Id. at 448.
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(1) Abaclat and Others v Argentine Republic (Decision on Jurisdiction and Admissibility)
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(2) Burlington Resources Inc v Republic of Ecuador (Decision on Jurisdiction) ICSID Case
No ARB/08/5, 2 June 2010, paras 60-78.

(3) Abaclat and Others v Argentine Republic (Decision on Jurisdiction and Admissibility)
ICSID op.Cit, paras 490-519.

(4) Christoph H Schreuer, op.Cit, pp 1088-1091.
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Routledge, London, United Kingdom, 2021, pp 391-405.

(2) Gary B Born, op.Cit, pp 1610-1611.
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op.Cit, paras 95-113.

(4) Compaiiia de Aguas del Aconquija S.A. and Vivendi Universal v. Argentine Republic,
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(1) Campbell McLachlan, op. cit., pp 246-247.
(2) Gary B Born, International Commercial Arbitration, op.Cit, pp 3048—3050.
(3) Christoph H Schreuer, op. cit., pp 112-113.
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(1) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction, 23 July 2001, paras. 43-52.

(2) Salini Costruttori SpA and Italstrade SpA v Kingdom of Morocco (Decision on
Jurisdiction) ICSID Case No ARB/00/4, 23 July 2001, paras 50-53.

(3) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction, 23 July 2001, paras. 52-58.
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(1) Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID
Case No. ARB/03/29, Decision on Jurisdiction, 14 November 2005, paras. 130-137.

(2) Christoph H Schreuer, op.Cit, pp 128-130.

(3) Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID
Case No. ARB/04/13, Decision on Jurisdiction, 16 June 2006, paras. 90-94.
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(1) Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No.
ARB/05/22, Award, 24 July 2008, paras. 312-317.
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(1) Roy Goode, Herbert Kronke and Ewan McKendrick, Transnational Commercial Law:
Text, Cases and Materials, 2nd edn, Oxford University Press, Oxford, United Kingdom,
2015, pp 3-4.

(2) Klaus Peter Berger, The Creeping Codification of the Lex Mercatoria, 2nd edn, Kluwer
Law International, The Hague, The Netherlands, 2010, pp 23-24.

(3) Emmanuel Gaillard, op. cit., p 31.

91




'I-' dagMal) daSaal) 4y a0 el A doasatl) gy guad) ) 2 JEN Juadl)

aphal dasdle SSY) dall ) Jgeasll g el By i cdlgall gonlaally plaall e )
Lolaidy) bl Qlegud e 5 <) Lakanll A cul€ @iy Ldlall D)
cunied Ll Badae Auhg Baanpd b S5 Yy (e il Ladi Yo LY cdiad
Dagaall Tle Talis lghaags ddsall 5ylaill culalal

(sl (ool akal) b (salgiaV) I diay (Sar b oels ) adlsll 1aa (ol g
alaly) Jaly fladll sl 8 ) s LS SN A1 S8 e ask Y SIS sag
LS L dld) ASaY) s a Jolal) Bagas laall £ i8] o asiy Laily (i guSa <Y
Lladll 3 L) Sliw) eV lan) Coly cdina (ot gl dalles 8 galas dima 5208 codf
conladlly mSa3l) i s Dol lias s e ) Ty Jpam a el
PIGHLY) Gpin o 2Sa g a0 Al e laill Capea

((ICC) adsdll slall iyt Lases Yy «(5pS) Apas€atl) luscsgal) casad ¢ Y1 120 g
JERETIRIL, [PUPRYSWER e\S;{j\ e b Tase cjaal el Gad ¢ palail) 12a i 1:119;.« 150
gl o Aigildl) foaball JU) U1 3 LaY) alSaY) o3gl dabailly gl Al (e Laga
Pa e ¢(LCIA) Joall aaill ad deSae Cragad LS L aSlie oa€ad olginl ) (g
Clalial culaia) ddae Jsls Fowp (8 ol Al Glejliall 8 8yaioa) ghulas
e e Loy cbagleally (ddld) cleadlly cculeliayly cdBUall 252aS cdiaadia culelUnd
Ngasts Aoyl Lgalasind Ll Slasyial o Cmy ) sl 48150 o aSall 5,08

Laily sl lalol) ol aopdall e Sy Cannal el Gilsad) of b ins Yy
kg cdalall falaal) ey cctleldll s A i cAlalSs Ay (a5 sl Ledl i

i dauns Layin Slas ol Jlas Y Aol 5laills . aulaad) dujladd) Lgmpin AU Jslal)

DA e LaSaill Galged) 4185 Lo g8 ¢ cagdl) Jalatll 28lgl Cuaiud du)s8 Jols ] zlias
DAL el dalles die Lgall AaadU) Cilingll sliils eicall LgaS)5

(1) Julian DM Lew, op. cit., p 76.

(2) Gabrielle Kaufmann-Kohler, op.Cit, 357, 365.

(3) Pierre Tercier and Bernd Berger, International Commercial Arbitration, 2nd edn,
Schulthess, Zurich, Switzerland, 2017, p 52.

(4) Berthold Goldman, 'Frontiéres du droit et Lex Mercatoria’ (1964) Archives de
Philosophie du Droit 177, 190.

92




'I-' dagMal) daSaal) 4y a0 el A doasatl) gy guad) ) 2 JEN Juadl)

Laily cawnd saan dxigils acld 2 ) b e Y aSIal agd dadaial) dadll (8 (o5 (e
Lol Ysatill Ayl Llaiea¥lg ccaill e 8yaally cdig yally anih dxgil Ay eSS A
vl @iy Ll pliadll Jals lgads Aoyl @iaT o) Gy pailad 4y cdaallal)
Cigl) Ay cCuand) Adsal) Blatl) Gl el b Cragal S Jalsal) aal aal daaSanl) alsud)
I LS ol b abadly opdl) 138 e A8 Asjall dde agiin @A el b 4l
2l N LCIAS ICC Giow b Lo Yy cpusSail) clin gl ) gsabaall Lgy clgas
e B Oub losay ) plaall Lugldll Al e Tegs sl S i dicgiage
Lylail) clejliall sl dasdle JSY) dgall doall 5)Slhey 2Saill cilia 3o e cilladl)
D 3902 5,001

& deadll o haaite Lol Aplatl) aSatll clin 405 53 deadl 2 o Ul
oo A Lo gimsall tsolaall ol (b alend) ) Lanys il Laily clgule By pad) el
dgalse de lgl] Aaad clingl) sty deSaill Gilsal) oS5 DA (e elldg cddgall 5)laal
s a3 bl cleadll dadal dadagl e Y 13 calinng LABiles cilejlic
Oo OES (G lgud aSal) sl a3 La ool godall sk S duglal) sac i) 3uls
lerday () L) Sl sl Thalae Sla kg 05l (6 L) sy ¥ Lusils clidle oLl (laY)
DSl Gadaill e sl & cAalgall Blacll dasle ae Lelal ASY) foalaall e ) )
Papaanll dujlad) 8 Joilly bl A auiSs s

S O(ICC) adsal slacll e (e Blaall Gisadl 5 msms olaiV) 1ia yelasg
Au)laall Gl oS5 dalae 2ol ) dalal) fsaliall (e e Jigad (B dian )N Bygean Cregud
o2 skt (S ly Al e Taay dgpaisl) teabes BaY) labu Tase Wil Crag cddsall

) il oS e akat algia) Ba sla Laily cdajle 48U 5l o3 oyt JA da fgaladl)

(1) Filip De Ly, International Business Law and Lex Mercatoria, North-Holland
Publishing, Amsterdam, The Netherlands, 1992, pp 211-228.

(2) Berthold Goldman, 'The Applicable Law: General Principles of Law — Lex Mercatoria’
in Julian DM Lew (ed), Contemporary Problems in International Arbitration, Martinus
Nijhoff Publishers, Dordrecht, The Netherlands, 1987, p 116.

(3) ICC Case No 2748, Award of 1975, published in Journal du Droit International
(Clunet), 1977, pp 936-938.
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(1) Ole Lando, 'The Lex Mercatoria in International Commercial Arbitration' (1985) 34
International and Comparative Law Quarterly 747, 752.

(2) Berthold Goldman, op. cit., pp 118-120.

(3) ICC Award No. 2748/74, op.Cit.

(4) ICC Award No. 5485 (1987), quoted in: Hans van Houtte, Changed Circumstances and
Pacta Sunt Servanda in Emmanuel Gaillard (ed.), Transnational Rules in International
Commercial Arbitration, ICC Publication No. 480/4 (Paris, 1993), pp. 105-115, at p. 109.
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(1) Klaus Peter Berger, op.Cit, 2010, p 56.

(2) Michael Joachim Bonell, An International Restatement of Contract Law: The
UNIDROIT Principles of International Commercial Contracts, 3rd edn, Transnational
Publishers, Ardsley, New York, USA, 2005, p 17.
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(1) ICC Award No. 2748 of 1974, op.Cit, p. 905,
ICC Final Award No. 5485 of 18 August op.Cit, p. 156.
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Hlaall ok ae (sl Lisildl) aelsdll ygkis (Ao 163508 cAilaall lilae DA (e cilingl)
O caay pailiad ag calally paadally BLa¥ly digyalls et ol g ey cddgal
e &dsall Blanll ducgagall fgalaall pokay Old celldly L dagll ladll & s Hadll aaias
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Vil FSY) Gubail) c(gaiilly SLaY) BY) e Juny cCmpal oKl clie of e
i il pemy S Y e ¢ ol Sladl) palaidl¥) g3l b daedlall daSadll lued]
COlalaall & LNl Sl eY) Biay e lapgliy aakan Al acladll ol (b aged
Padsal alaal

Blaill 43yl daglill A€l Glie e Boball Lol Gilgell il dolaill CasSig
S &gl plaall aclgd el dgam vie i Y Lgnaal of (Jsall asaall ol A ddsal)
ol Aladll palaid¥) dials b geel Joad Glas) ) 5d Ly gishe lans s
OS5 ol dgaisd) toalae Gadiy ) Gueny abY) ke goale Gl Al Galsedld gl

e i Alaal) ol i o bilee il Uy ccannd Bass duc gunge 2olsh olii] ] Caags

(1) Klaus Peter Berger, op. cit., p 101.
(2) Berthold Goldman, op. cit., p 119.
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Sipa oSadl Le sy ¢ A cplly sl (e ST 8 (aiad b sgad Bilagll sl (e Yoy
~agall Bplall cleliall & Ll esalll e CalY) JLg) s0b) e 8l

e Lyslat ol Auansds Aidag 055 ol Lias€atll sl of Bl (55 (lld (e WU
sl Ly Jbre e deedlad) Aol agghe dungi Bale) (b LaSIi Bygear Caagad Laily
o Alaldll dgal) 5ol o gk iy Jlbae ) i) Galaia¥) Ladsa 5l el
Alaall ) 8 Godaill ALl Byt 4038 Jola z ) o 130y (LgDlaialy clgiyig il
Aot (S5 ol agall Asall 5Slhag aSanl) Gl lelind Al DI (8 ¢ Jnall 13gay 4050l
Gilod) dieia (G Sl (galgaV) da)l) Ao Laal Ciela Laily coany CalLY) Gl
il lejlial e pals gl 3 ccmaal cligh sh o blee il (535 cipasaal
389 e loall ALl jalaiaV] g5l g AeeDlall Aol jlaal YWaS) SSY) adatl (2l

LaaSaill ilsad) u Al ) CadSig Al sda lgde cudls ) dua il daa S5 L

(1) Gary B Born, op. cit., p 3029.
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Jne aal z3sai seds ) cmalad¥) i o Jelill (ool Ay olgia¥) wagi B Wil
Ll galaal) Jhads canndl) 83sn e daaag lg 2l (50 Glsad) BB o agh
PlSige akas slga) ol

Al Goplaadl lgy Caaged U BRS) Gl ) Gl 13 Caagy eelld (e WDl
Bl b alema¥) aShl 13 Gl & el el Aideall diidagl) JSa 3 Akl
AeSaall jlamal Dot SISV Laad) adail) g sy aSatll i A5l 335 Ldsal) ke il
sl A1 Galasind Jg¥1 sl copllae Gl 13a andy oY Tadaty L AeeDal
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(1) Emmanuel Gaillard, op. cit., p 43.
(2 Emmanuel Gaillard and Yas Banifatemi (eds), op. cit., p 71.
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)l Oy A aags Laly L o gldl) Cpallal) o A5)Rall Caagid Y ApaSall Gilsud)
dlanlly A silall AKA) Srpan Ay ¢ ealeal) (oSl slgaV) ely 3 lagie US Ly pgud )
Bely Adsall Glejlial) awal Zesdle Y1 Zgall ghasy Adsall oSy aSaill culiyg]
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(1) René David and John E.C. Brierley, op.Cit,p. 114.
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xa il b A58 Al 8 olatV) e SpeY) eliadll aes g (B cduaiiall Sladll
sty el i (mdy deda S DA e Piper Aircraft Co v Reyno su,
Bl sl s e 5y i<y gl Wl ST (98] Aaae dlis 05 m paliaia)
Bal€ Lin cum ¢ ol ydl LS oK) sleadll ) 2gan Tanad) 138 by i ¢ Ll Wl
dasgie 33by (ghulaty) el 8 yolay of U8 palaidl) sl 8 JSAD sgeall il
@Al Lean 35a5 i) o ag lagdie Dlid) iy ) (Spiliada ducad & cyaal)
Cun (Soa) eladll ) ekl 13 leaes JE S ¢ ghll b)) (sae s dalie
syliic b dalaal)l dacdlally Alanll dalias HLea Piper Aircraft dicad b bl Sl aaiel
el Ualay) 589 Slaall e goleal) aoysi salels o Uipe Hlaas
Spiliada Maritime Corp v 4uxd 8 jugdll aSs Slaspll clayslll Gadae plel WS
e delua 4 Dl 5:S) Jie 3 Cansulex Ltd [1987] AC 460 (HL) 1987

(1) Dicey, Morris & Collins, Conflict of Laws, 15th edn (Sweet & Maxwell, 2012), Rule
38, pp. 468-471.
(2) Spiliada Maritime Corp v Cansulex Ltd [1987], op.Cit, 476 (Lord Goff of Chieveley) _
Piper Aircraft Co v Reyno, 454 U.S. 235, 241 (1981) (Justice Marshall).
(3) Adrian Briggs, Civil Jurisdiction and Judgments, 6th edn (Informa Law, 2015), pp.
290-292.
:gﬂ]..JSj

Sim v Robinow (1892) 19 R 665 (Court of Session, Scotland).

asal) Gaaka (8 dasyeall LBCAY) Galgud) sl
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(1) Spiliada Maritime Corp v Cansulex Ltd [1987] op.Cit.
okl ALIS dadl ilEy e g DU
Adrian Briggs, op.Cit, pp. 296-298.
Sl
,Lawrence Collins (gen. ed.), Dicey, Morris and Collins on the Conflict of Laws, 15th edn
(Sweet & Maxwell, London, 2012), Vol. 1, para. 12-030, pp. 476-477.
(2) Spiliada Maritime Corp v Cansulex Ltd [1987] ,op.Cit, 476-478 (Lord Goff of
Chieveley).
Al gy (il yall e gt 5l Ga
. the court will choose that forum in which the case can be tried more suitably for the
interests of all the parties and the ends of justice . )
Lyl i)
Trevor Hartley, International Commercial Litigation, 3rd edn (Cambridge University
Press, Cambridge, 2020), pp. 175-176¢
tooEal) Jidall
Pippa Rogerson, Collier's Conflict of Laws, 4th edn (Cambridge University Press,
Cambridge, 2013), pp. 108-110.
(3) Spiliada [1987] AC 460, 478 (Lord Goff). )
‘sﬁd@ue&;‘sjj/\ﬁh&»\ d.a\jxj\ XYY - P A‘)jm e ﬁj
The Abidin Daver [1984] AC 398, 415 (HL)
il el pall 4l dadlall
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leia ehaly il aiat JG8 wa LipillS 8 i€l Gublge 25 Leiady Uad 5l
S ) JeSh (e Ay PAS LB claiipall 8 3l plaas Bala i o ¢Sl
el bRl g eyl b LeSiae piday Liliuyy b il sda Chaiia Cuse JaliCul b
O ) edllin Juail (aigns o Jeanae 4l die ila LiyoddlS 45 daSae B (goeall Al
o AeSad) Al ) ol goeall 3y laphE cpaal Lalilass &5 (8 dlhadl) deSadl)
.DForum Non Conveniens i« Ll

b Ll Ll Lgads Al uleall AK05aY) aSlaal) candl Al oda gaks i
Piper Aircraft v Reyno ,Gulf Oil Corp v Gilbert 330 U.S. 501 (1947) s
LY dalias Gn A3lsal Piper b Ll el celludd 8, 454 U.S. 235 (1981)
Bopalls e ¥ Ao AeSadl elall Joats of @k Y el sgenll daliay daldll
casgilly AY) I Cojdly Alaal) guias o 58l A1 dSas dlia I8 e e geedll el
Sinochem International \eiy ¢ sy daaY Lliad 8 daly oSall 13 ) st a8 )

sCo Ltd v Malaysia International Shipping Corp 549 U.S. 422 (2007)

.®)American Dredging Co v Miller 510 U.S. 443 (1994).

23 Spiliada jules 88y (Sxi jglas M Joa lalad s Joall asal Uie of LS

Ao A8haY) 5elilly (bl (e (Y sl sl e Taes ghall A deadl) 2 3 calal)

Dicey, Morris and Collins (n 1), para. 12-034, pp. 479-481, Jonathan Hill & Adeline
Chong, International Commercial Disputes, 4th edn (Hart Publishing, Oxford, 2010), pp.
190-194.
(1) Piper Aircraft Co v Reyno, 454 U.S. 235, 239-241 (1981) (Justice Marshall).
kil

Robert C. Casad & William B. Richman, Jurisdiction in Civil Actions, 3rd edn
(LexisNexis, New Providence NJ, 1998), Vol. 2, § 6-3[2], p.6 et seq .
(2) Piper Aircraft Co v Reyno, 454 U.S. 235, 239-241 (1981) (Justice Marshall

bl (5 3l eiall ae ¢ Al Jidaill
( Symeon C. Symeonides, Choice of Law (Oxford University Press, Oxford, 2016), pp.
88-90
(3) Sinochem International Co Ltd v Malaysia International Shipping Corp, 549 U.S. 422,
429-432 (2007) (Justice Ginsburg)< American Dredging Co v Miller, 510 U.S. 443, 449—
453 (1994) (Justice Scalia)
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gog A8 8 clac¥) Joall A jolaall aSal) i LalSa) gt aa ccleliill ogecd Allad
ASat Akl 3gag o ) Bane cilalie b okl cilin clal sy (e A5 159 lasae Ul
Jid akaill sba oL agelid) e iadll GLLY) I sy oSl las) e ol Y
itlua b Spiliada lgase ) Lgld daalud) 5S40 elly dincaie dagdle JISY) daSadll
i Sl Y agely Alla] GLLY) el ob @l e jiad LSy ¢ daedlall LaSaall gk
O Alaall saylaes dalt Ay Loy o) 3 A LAl ddad) CGilaal)) Juus e Sl
Forum Non Zeedlall e daSadll dolay 050N Al Galina) syl el WS
ulisise 3558 o alaill dusl b sl o oSS diw (Pla e Conveniens 2002
Monegasque de Reassurances SAM v NAK Ll <l jle g Jais 455 aa palill saley
Ob S Las&all aasal 3 ¢ 311 F.3d 488 (2d Cir. 2002)<Naftogaz of Ukraine
Clebayl el o Gl 55y Cangy HSal) danl Leedlal) eSaddl Jid Lol Slas

O LSl gl 80 L dygign Al e A sl e Gadail) duals ddadl)

(1) Gary B. Born, International Commercial Arbitration, 3rd edn (Kluwer Law
International, Alphen aan den Rijn, 2021), Vol. I, § 1.04[B], pp. 69-72
(2) Gary B. Born, op.cit , p. 72 , Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 10 June 1958), 330 UNTS 38, Art.
(3) Nigel Blackaby KC & Constantine Partasides KC (with Alan Redfern & Martin
Hunter), Redfern and Hunter on International Arbitration, 6th edn (Oxford University
Press, Oxford, 2015), § 1.05, p. 7«

¥l (hlay) 4
(By choosing to refer their disputes to arbitration, the parties agree to forego local remedies
and to participate in proceedings administered by a private and neutral means of
adjudication).
(4)In re Arbitration between Monegasque de Reassurances SAM (Monde Re) v NAK
Naftogaz of Ukraine and State of Ukraine, 311 F.3d 488, 495-496 (2d Cir. 2002).

t okl Aacadll Jal&I e Gl
S.I. Strong, 'Forum Non Conveniens and Arbitration: Balancing the Scales in an

Unbalanced World' (2010) 9 Richmond Journal of Global Law and Business 1, pp. 12-15
<A< : George A. Bermann, Recognition and Enforcement of Foreign Arbitral Awards: The
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4 s Reassurances de Monegasque Llad & clgw awl) pSlaay akaill g

-

Interpretation and Application of the New York Convention by National Courts (Springer,
Cham, 2017), p. 543.
(1) Monde Re, 311 F.3d 488, 496-498 (2d Cir. 2002).

ygagn A8l (0 BB Balall ga 4] 2iill Gaillg
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York,

10 June 1958), op.Cit, Art. 111
(2)Christoph H Schreuer, op.Cit, pp. 351-355.

plead
Zachary Douglas, op.Cit, pp. 148-152 .
b Wl Lol s (53 Taall (3)
Piper Aircraft Co v Reyno, 454 U.S. 235, 255-257 (1981) (Justice Marshall)
S G0 Tl e (53le cdue ginsall daedlall il (e w35 Y Aie daSan e dall doais o (e
k) Lol Loailer Tigas AaSaall il ol dudlas) & alylay) 53)) of (30 ICSID il
Jan Paulsson, op.Cit, pp. 36-38
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(3) René David & John E.C. Brierley, op.Cit, p. 114 ,Emmanuel Gaillard & John Savage

(eds.), Fouchard Gaillard Goldman on International Commercial Arbitration (The Hague:
Kluwer Law International, 1999), p. 95.
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(1) Emmanuel Gaillard, Legal Theory of International Arbitration op.Cit, p. 35 et seq .

(2) Mitchel de S.-O.-I'E. Lasser, Judicial Deliberations: A Comparative Analysis of
Judicial Transparency and Legitimacy (Oxford University Press, 2004), p. 72 et seq.

(3) Michel Troper & Christophe Grzegorczyk, Precedent in France , in D. Neil
MacCormick & Robert S. Summers (eds.), Interpreting Precedents: A Comparative Study
(Ashgate, Dartmouth, 1997), p. 103 et seq.

(4) Yves Derains & Eric Schwartz, A Guide to the ICC Rules of Arbitration, 2nd ed.
(Kluwer Law International, The Hague, 2005), p. 1 et seq.
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(1) Cour de cassation, 1lére chambre civile, 23 mars 1994, Hilmarton Ltd c. Omnium de
traitement et de valorisation (OTV), n° 92-15.137, Revue de l'arbitrage 1994, p. 327, note
Charles Jarrosson.

(2) Cour de cassation, 1ére chambre civile, 29 juin 2007, Société PT Putrabali Adyamulia
c. Société Rena Holding, n° 05-18.053, Revue de l'arbitrage 2007, p. 507, note Emmanuel
Gaillard.

(3) Cour d'appel de Paris, 1ére chambre civile, 22 septembre 2005, Société Nationale des
Pétroles du Congo c. TotalFinaElf E&P Congo, Revue de l'arbitrage 2006, p. 473.

(4) Cour d'appel de Paris, 1ere chambre, 1994, Fincantieri - Cantieri Navali Italiani SpA,
discussed in Emmanuel Gaillard & John Savage (eds.), Fouchard, Gaillard, Goldman on
International Commercial Arbitration (Kluwer Law International, 1999), pp. 972-978.
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(1) Alejandro M. Garro, Reconciliation of Legal Traditions in the UN Convention on
Contracts for the International Sale of Goods (1989) 23 The International Lawyer 443—
483.

(2) Ley 1563 de 2012 (Colombia), Estatuto de Arbitraje Nacional e Internacional; véase el
analisis en Eduardo Zuleta Jaramillo, El nuevo estatuto de arbitraje en Colombia (2012) 7
Revista Internacional de Arbitraje 13-65.

(3) Salini Costruttori S.p.A. and ltalstrade S.p.A. v. Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction, July 16, 2001, para. 52, www.italaw.com; Gary B.
Born, International Commercial Arbitration, 3rd ed., op.Cit, 83-84.
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(1) Christoph Schreuer, op.Cit, 1082-1083.

(2) Waste Management Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3,
Award, April 30, 2004, para. 98, www.italaw.com.

(3) IBA Arbitration Subcommittee on Investment Treaty Arbitration, Consistency,
Efficiency and Transparency in Investment Treaty Arbitration (London: International Bar
Association, November 2018), 17-18,
https://uncitral.un.org/sites/uncitral.un.org/files/investment_treaty report 2018 full.pdf .
(4) Born, International Commercial Arbitration, vol. 111, 3654—-3655.

(5) Jan Paulsson, op.Cit, 2-3; Andrea K. Bjorklund, Investment Treaty Arbitral Decisions
as Jurisprudence Constante, in International Economic Law: The State and Future of the
Discipline, ed. Colin B. Picker, Isabella D. Bunn, and Douglas W. Arner (Oxford: Hart
Publishing, 2008), 265.
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(1) Christoph Schreuer, Travelling the BIT Route: Of Waiting Periods, Umbrella Clauses
and Forks in the Road (2004) 5(2) Journal of World Investment and Trade 231-256, at
231.

(2) Ronald S. Lauder v Czech Republic, UNCITRAL Final Award, 3 September 2001,
paras. 1-15 (il 16 5),
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(1) CME Czech Republic BV v Czech Republic, UNCITRAL Partial Award, 13 September
2001, paras. 18-42.

(2) Ronald S. Lauder v Czech Republic, op.Cit, paras. 290-314.

(3) CME Czech Republic BV v Czech Republic, op.Cit, para. 618.

(4) Stephan Schill, The Multilateralization of International Investment Law (Cambridge
University Press, 2009), p. 278 et seq.

(5). Burlington Resources Inc v Republic of Ecuador, op.Cit, paras. 1-35.
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(1) Ibid., Decision on Liability, 14 December 2012, paras. 185-212.

(2)Juan Pablo Caviedes, Parallel Arbitrations and Forum Selection in Investment Treaty
Law (2014) 29(2) ICSID Review 391-420, at 405.

(3) Burlington Resources Inc v Republic of Ecuador, op.Cit, para. 1059.

(4) Ampal-American Israel Corp and others v Arab Republic of Egypt, ICSID Case No.
ARB/12/11, Decision on Jurisdiction, 1 February 2016, paras. 1-28.

(5)Ibid., paras. 129-158.
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(DIbid, paras. 262-285; see also International Law Commission, Articles on
Responsibility of States for Internationally Wrongful Acts (2001), Article 25.

(2)Mathieu Gourdon, Force Majeure and Political Turmoil in Investment Arbitration:
Lessons from Ampal v Egypt (2018) 33(1) ICSID Review 88-112, at 100.

(3)Orascom TMT Investments Sarl v People's Democratic Republic of Algeria, ICSID
Case No. ARB/12/35, Award, 31 May 2017, paras. 1-22.

(4)Ibid., Decision on Jurisdiction, paras. 89-134.

(5)Ibid., Award, paras. 315-362.
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Abstract

The study of the appropriate forum criterion has acquired increasing
importance in the field of private international relations, owing to the growing
complexity of cross-border disputes and the distribution of their elements
across multiple States and legal systems. This development has revealed the
limitations of relying solely on traditional rules of international jurisdiction
based on territorial and personal connecting factors. The central inquiry is no
longer confined to identifying the court legally vested with jurisdiction, but
extends to determining the forum that is actually better equipped to manage
the dispute and achieve justice. From this perspective, the criterion of
appropriateness reflects a philosophical and legal shift from State sovereignty
over jurisdiction towards directing jurisdiction to its ultimate purpose, namely
the attainment of justice. The development of international arbitration has
further deepened this transformation through the independence, neutrality,
specialization, and procedural flexibility enjoyed by arbitral tribunals and
institutions in managing international disputes.

The research problem centres on the extent to which international
arbitral precedents have contributed to strengthening the appropriate forum
criterion and establishing arbitral tribunals and institutions as the more
appropriate fora for resolving certain international disputes. Although arbitral
precedent lacks the hierarchical binding force traditionally associated with
precedent in Anglo-Saxon legal systems, arbitral practice reveals a cumulative
body of jurisprudence that has contributed to interpreting jurisdictional rules,
regulating the relationship between arbitration and national courts, developing
the rules of international trade, and crystallizing criteria relating to neutrality,
independence, specialization, efficiency, procedural flexibility, and
consistency. Accordingly, the study raises a fundamental question as to
whether this cumulative jurisprudence is capable of reconstructing the
concept of appropriateness on a functional basis, whereby the nature of the
dispute-settling forum and its practical capacity to achieve justice become the
basis for preferring it over other fora.

The study adopts a comparative analytical approach by examining the
philosophical foundations of the appropriate forum criterion and analysing
arbitral precedents, particularly those developed within the framework of
ICSID, the ICC, and the LCIA, while comparing their impact on the
crystallization of appropriateness criteria. It ultimately seeks to test the
hypothesis that the cumulative development of arbitral precedents has
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contributed to establishing arbitral tribunals and institutions, in disputes suited
to their nature, as a contemporary functional manifestation of the appropriate
forum criterion.
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