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Abstract 

Islamic jurisprudence, with its various schools of thought, is one of the 

most important objective and interpretive sources from which positive laws in 

the Arab and Islamic world have derived their rulings and legislative 

philosophy, particularly in the realm of personal status and the regulation of 

family relations. The ongoing debate in legal and judicial thought revolves 

around the concept of "jurisprudential opinion"—the in-depth deductive effort 

undertaken by jurists of Islamic law and jurisprudence to address emerging 

issues and new situations within a framework of established principles and a 

sound legal and religious foundation. Given that matters of marital 

dissolution, such as divorce, khul' (divorce initiated by the wife), and 

separation, are among the most vital issues affecting the structure of society, 

the legal value and nature of jurisprudential opinion remain a fundamental 

question influenced by contemporary legislative developments. This directly 

impacts the stability of judicial rulings and the protection of marital rights and 

the resulting legal positions. 

The study of the legal value of jurisprudential opinion in matters of 

marital dissolution is of exceptional importance in light of the radical 

transformation and contemporary legislative developments that have affected 

the interpretation of this opinion. The amendments to the Personal Status 

Law, most notably the Jaafari Rulings Code No. (1) of 2025, introduced a 

completely different starting point from the established practice under the 

existing Iraqi Personal Status Law No. 188 of 1959. In this modern legislative 

approach, the jurisprudential opinion has shifted from being a non-binding, 

guiding element for the judge—used to find solutions when the text was 

absent or ambiguous, granting the judge complete freedom, broad discretion, 

and flexibility in choosing what he deemed appropriate and compatible with 

the realities of society and the requirements of justice—to a binding text and 

an applicable legislative rule. The judge is now obligated to adhere to it 

without any discretionary power to accept or reject it, a fact explicitly 

confirmed by the jurisprudential opinions issued in the Scientific Council's 

response. 

This structural shift from a guiding to an absolutely binding 

characteristic raises a host of complex legal and practical issues. The problem 

becomes particularly evident when analyzing the frameworks, conditions, and 

nature of the adoption of jurisprudential opinion. While Law No. 188 granted 

judges broad discretion to consider multiple opinions and choose the most 
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suitable school of thought without restriction, the Jaafari Judgments Code No. 

(1) of 2025 strictly limited this scope. There is no longer a plurality of legal 

opinions that can be consulted; rather, it explicitly stipulates the obligation to 

refer to and adhere to the "well-known" legal opinion in Najaf exclusively. 

Thus, the code prohibits judges from adopting any other Jaafari legal opinion 

in other scholarly centers and provinces such as Karbala or Qom. This 

exceptional restriction necessitates research and analysis to clarify its legal 

and religious conditions and its impact on judicial trends and the judge's 

discretionary power in resolving marital dissolution disputes. 

The seriousness of this new reality becomes apparent when applied to 

practical judicial applications and decisions issued in cases of marital 

dissolution, particularly in financial matters and their consequences, most 

notably cases concerning the "valuation of the dowry in gold." The judicial 

system has witnessed clear inconsistency and confusion in decisions and 

rulings. While some courts and previous rulings had ruled that the dowry 

should be valued in gold and permitted as a guarantee of women's rights, the 

newly introduced jurisprudential principles in the Ja'fari Judgments Code No. 

(1) of 2025 completely abolished this provision, declaring that there is no 

such valuation in gold. This ongoing judicial fluctuation—between 

maintaining, deleting, and amending the law—reflects the instability in the 

legal positions of litigants and indicates a real gap between rigid 

jurisprudential texts and evolving judicial realities. 
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