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Abstract:

Practical reality in the field of international trade has revealed another type of
guarantee through which the guarantor bank, in agreement with another bank
located in the beneficiary's country (buyer, importer, or employer), pays the latter
the value of the agreed—upon guarantee. The direct guarantor, represented by
the bank located in the beneficiary's country, pays the beneficiary upon request,
regardless of whether the original contract concluded between the beneficiary
and the source of the order (supplier, seller, or contractor) has been
implemented. The counter—guarantor, represented by the bank located outside
the beneficiary's country, pays the beneficiary what was paid by the direct
guarantor. This is called a counter—guarantee, which is defined as a credit
agreement whereby the direct guarantor (the foreign bank, based on the source
of the order), invites the direct guarantor (the national bank) to pay the
beneficiary, upon request, the agreed—upon amount, and undertakes to cover it
Since the counter—letter of guarantee is an international contract by nature, due
to the presence of two banks in two different countries, in addition to the
difference in nationality of both (the buyer, the importer, the employer) and (the
seller, the supplier, the contractor), this raises a problem related to the dispute
arising from the implementation of this guarantee, which raises a conflict of laws
between more than one legal system, which calls us to know the solutions
offered to resolve the international conflict of laws.

If we apply the traditional rules represented by the rules of attribution in the field
of voluntary obligations and stipulated in Article (1/25) of the Iraqi Civil Code
The current system, is it sufficient to solve this problem, especially given the
presence of some rigid controls related to this issue, or does the matter call for

us to adapt these traditional rules by adding flexibility to some of these controls?

A



In addition to the fact that banking operations, as important economic tool in
the hands of the state, call for the latter to enact mandatory rules that delete or
cancel any dispute that arises regarding them. Banking operations are often
governed by rules and customs common to countries, which has led to a kind
of similarity in all legislations in the rules governing this process, which has led
to the existence of model contracts to solve this problem, which requires us to
know the material rules that are taken from the issue of the rules of attribution
in this regard. It also does not detract from the importance of determining the
law applicable to the counter—letter of guarantee, as the disputes that arise
regarding it are settled through arbitration, as each method is concerned with
first determining the content of the rights that the law recognizes for him so that
he can determine the part that he can waive among them.

To confront these challenges, the study presents a legislative vision that re—
engineers the rules of legislative jurisdiction in terms of location, by adding a
special attribution rule regarding determining the applicable law to the
corresponding letter of guarantee, which includes a standard or criterion for
distinctive performance in the contract, because Article 30 of the current Iraqi
Civil Code is not sufficient alone to fill this legislative deficiency, or to rearrange
the text of Article 1/25 of the aforementioned Iragi Civil Code, and include a
standard for the place of contract execution, so that it has priority over the
controls included in this article, while fortifying the law of will by not applying it
if it conflicts with the idea of public order or mandatory rules in the judge’s

country or comes from fraud towards the law.



Republic of Iraqg
The Ministry of Higher Education

And Scientific Research
Al-Qadisiyah University
College of Law

Conflict of Legislative Jurisdiction over the
Counter Letter of Guarantee
(Comparative Study)

Master's Dissertation Presented To The Council Of The College
Of Law, University Of Al-Qadisiyah. It Is Part Of The
Requirements For Obtaining A Master's Degree In Private Law

By The Student
Hajir Hady einad

Supervised By
Pro. Dr. Nidham Jabbar Talib
Professor Of Private International Law



2025 AD 1447A.H



