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“’Le pacte de preference est le contrat par lequel une partie s’engage a’proposer

priotairement a’son beneficiaire de traiter avec lui pour le cas ouelle deciderait de
«contracter’’.
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(1)-CL Thibierge, La nouvelle réglementation des ventes d’immeubles a construire,
rev.eco.et.dr.imm, n 28, 1967, p 17.
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(1)-Frank Steinmetz, les ventes d’immeubles a construire, hése, Montpelier, 1970, p 316.
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(3) Frank Steinmetz, Op. Cit, p316.
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(1)- Francois Magnin, la distinction entre contrat de réservation et promesse unilatérale de
vente d’immeuble, recueil Dalloz, sommaire commenté, 1993, p 36.
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(1) Commisson de droit immobilier, Op,Cit , p2.
Y aV) dggiall dall chsiie b o(Alie dup ) aosell A8 AU Laliia) ¢ oaSl) Cpua gola Lo ()
oY —£9 4a
(3) Jean Louis Bergel, les contrats préliminaire de réservation dans les ventes,
d’immeubles a construire, unité ou dualisme ? ,J.C.P, 1974.1 , NO 14 . p 2669.
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(5) Daniel Sizaire, vente immruble a’ construire, Ed Juris—Classeur, Fascicule 83-50,

2002, p17.
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(1) Alain Castel, vente d immeuble a coustraic E tudes et documents de L. I. E. de
Runnes, volume 3, N2, p 36-35.
(2) Cass. Civ.llI Bull. Civ. 29 January 1979 :
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(1)- Cass. Civ 27 oct 1975..

(2)- Cass. 3e civ, n.15519-16, 27 April 2017.
(3) Cass. Civ.lll, n. 25.451-10, 30 Nov, 2011.
(4)

.
.

4)Cass. Civ.lll, n. 11707-18, 21 March 2019.
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(Abstract)

The reservation contract of real estate units under construction is considered
one of the vital contracts and recent emergence in the legal arena in terms of
organizing its legal frameworks and defining the obligations of both parties,
and the benefit of this contract extends to the largest segment of society that
wants to obtain a real estate unit regardless of its purpose and that through
Reserving it in preparation for obtaining it after the completion of construction
and providing the necessary price for its purchase, and since it was legally
recognized that the contract when it is focused on real estate, it requires
transferring its ownership to the buyer, but in our contract in question there is
no effect of transferring the ownership as the work of the real estate investor is
limited to Seizing the real estate unit of the garnishee with the latter's
commitment to pay a certain percentage of the price to bodies specialized in
that, and to serve as a guarantee for the completion of the construction

process.

The issue of the legal nature of this contract raises controversy at the level
of legal jurisprudence for the countries organizing it, where some go on a
promise to sell suspended on a standing condition while the other goes as a
promise of preference. There are those who see that it is an independent
contract of a special nature, while the latter goes as a sale In the deposit, and
after discussing and evaluating the arguments of each of these opinions, we
concluded that the contract for seizing the real estate units under construction
is nothing but a preliminary contract of a special nature, and since this contract
is one of the contracts binding on both sides, it arranges reciprocal obligations
on the responsibility of the two parties. And when one of them breaches his

obligations, then This leads to contractual liability.



In the absence of any texts in the Iragi legislation dealing with the
organization of this contract, it is obligatory for us to search in the general

rules to find out how sufficient they are for the conclusion of such a contract.
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